BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

VEADOW.ARK COUNTRY CLUB, )
| NC. , )
) DOCKET NO.: PT-1997-98
Appel | ant, )
)
-VS- )
)
THE DEPARTMENT OF REVENUE ) FACTUAL BACKGROUND,
OF THE STATE OF MONTANA, ) CONCLUSI ONS OF LAW
) ORDER and OPPORTUNI TY
Respondent . ) FOR JUDI Cl AL REVI EW

The above-entitled appeal was heard on Cctober 8, 1999,
in the Cty of Geat Falls, in accordance with an order of the
State Tax Appeal Board of the State of Mntana (the Board). The
notice of the hearing was given as required by | aw

The taxpayer, represented by MIton O Wrdal, attorney.
John Nerud, Cascade County Planning Director; and Ron Hepp,
property owner, presented testinony. The Departnent of Revenue
(DOR), represented by Pete Fontana, R ch Denpsey and Jim Berg,
apprai sers, presented testinony in opposition to the appeal.
Testi nony was presented, exhibits were received, and a schedule for
post - heari ng subm ssions was established. Havi ng received the

post-hearing subm ssions in a tinely fashion, the Board then took



t he appeal under advisenent. The Board, having fully considered
the testinony, exhibits, post-hearing subm ssions, and all things
and matters presented to it by all parties, concludes as foll ows:

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing, and of the time and place of the hearing. Al
parties were afforded opportunity to present evidence, oral and
docunent ary.

2. The property which is the subject of this appeal is
described as foll ows:

Land only described as a portion of the Meadow ark
Country Club, conprised of approximtely 120 acres,
County of Cascade, State of Mntana. (Assessor Code -
2424700) .

3. For the 1997 tax year, the DOR appraised the subject
land at a val ue of $900, 000.

4. The taxpayer appealed to the Cascade County Tax
Appeal Board on Decenber 17, 1997 requesting a reduction in value
to $480, 000, stating:

The property is appraised in excess of its fair market
val ue under appropriate appraisal consi derati ons,
including but not limted to |ocation and condition of
property. The property has been incorrectly classified.
5. In its February 5, 1998 decision, the county board

deni ed the appeal, stating:

After hearing testinony and review ng exhi bits, the Board
finds the Dept. of Revenue’'s values of $8,295.00 and
$900, 000. 000 on |and, $445,960.000 on buildings, and



$1, 354,340.00 on golf course inprovenents do not
accurately reflect true market value. The appeal is
di sappr oved.

6. The taxpayer then appealed that decision to this

Board on March 5, 1998, stating:

The golf course land as uninproved is appraised i n excess
of its fair market value using appropriate appraisa
considerations including, but not limted to, |ocation
and condition of property (particularly its location in
relation to the flood plain).

7. The valuation issue before this Board is solely that
of the 120 acre parcel of l|and valued at $900, 000 by the DOR, or
$7,500 per acre. The taxpayer is requesting a value of $4,000 per
acre.

TAXPAYER' S CONTENTI ONS

The taxpayer takes issue with the DOR s use of residenti al
sal es occurring in the Wodl and Estates area to val ue the subject
property. The subject 120 acre parcel is of substantially
different character, in terns of contour, than the Wodl and Estates
area, and an extraordi nary variance in parcel size exists. Mst of
the lots in Wodland Estates are able to be devel oped as they
currently exist because the terrain is such that many areas of
el evation exist. This situation does not exist to any significant
degree on the subject property. To draw any sort of concl usion of
conparability is suspect, according to the taxpayer.

Taxpayer’s Exhibit 1 is a copy of a 1990 topographi c nmap

published by the Public Wrks Departnent of the Cty of G eat



Falls. M. W rdal stated that he offered this exhibit to
denonstrate that the highest elevation on the subject golf course
is 3,320 feet and that very little of the total acreage actually
reaches that elevation. He estimated that only 15 percent of the
course has an elevation of 3,320 feet.

John Nerud, Cascade County Planning Director, testified
on the inpact of flood regul ations on devel opnent of |and which has
an el evation bel ow the base flood el evati on.

He discussed the distinctions between land in the
fl oodway and that in the floodplain as those differences inpact
devel opnent potential. Residential and commerci al devel opnent are
prohibited in the floodway. Fill dirt cannot be added in the
fl oodway to increase elevation. Recreational usage is allowed,
such as golf courses.

The 100 year floodplain does allow residential uses
provided that specific conditions are nmet wth regards to
el evations. The subject property is primarily wthin the 100 year
fl oodplain and not within the floodway. Residential devel opnent
could be permtted if the ground was brought up to the base fl ood
elevation, i.e., 3,319 or 3,320 feet. The |lowest finished floor of
a structure would then have to be placed two feet above that fill.
The majority of the subject land would require fill ranging from
one to six feet in order to place a structure upon it.

A single-famly residence septic permt would |ikely not



be issued by the Departnment of Environnmental Quality and/or the
| ocal health departnent for the subject property. Therefore, while
a construction permt could be issued provided that fill
requirenents are net, health officials would not allow septic
systens within a 100 year floodplain. |If a developer applied to
create a subdivision, he would have to create his own sewage
di sposal systens, or, alternatively, petition the city for
annexation and use existing city systens. The subject golf course
area of 120 acres is not currently annexed to the Cty of Geat
Fal | s.

Wodl and Estates was created prior to and outside of
subdi vision regulations restricting developnment to residential
dwel |'i ngs. Most of Wodl and Est ates has been desi gnat ed fl oodway
ground by FEMA (Federal Energency Managenent Agency). However
according to M. Nerud, Wodl and Estates was devel oped prior to the
adoption of floodplain regulations in 1979. Therefore, in areas of
now prohi bited devel opnment, houses al ready existed prior to 1979.

Wodl and Estates is an area conprised of a nunber of sand
dunes and, therefore, has many areas of elevations even in areas
that are shown in the floodway. One of the provisions of
fl oodpl ain regul ations allows construction on floodway ground if an
area of natural elevation exists which is above the base flood
el evation and contains enough area to fit the floor plan of a

structure, and that area extends 15 feet in every direction. The



base flood elevations in Wodland Estates are between 3,332 and
3,333 feet.

Taxpayer’s Exhibit 3 is a copy of a map of a portion of
t he Whodl and Estates Subdivision show ng the |ocation of parcels
whose sal es prices were used by the DOR in determ ning the val ue of
t he subject property. M. Wrdal stated that four of these parcels
are developed with residential dwellings and that at |east two are
probably able to be devel oped.

Taxpayer’s Exhibit 2 is a copy of land sales information
used by the DOR in arriving at the subject l|and value. This
docurment shows that the | argest parcel was 2.865 acres. The subj ect
property is 120 acres, thus calling into question the true
conparability of those sales to the subject.

Havi ng di sputed the conparability of the Wodl and Estates
sales to the subject, the taxpayer presented a series of exhibits
concerning properties deened to be nore conparabl e.

Taxpayer’s Exhibit 5 is a copy of a sales agreenent
concerning a 58.85 acre parcel described as Plat Mark 1, Section
19, Township 20 North, Range 4 East, four blocks outside the city
limts of Geat Falls. This parcel sold for $240,000 on February
10, 1995. M. Wrdal stated that sone of this property was then
conveyed by the buyers to a corporation called Lone Tree, Inc.
3.5747 acres in comrercial usage, as well as 7.7976 acres referred

to as Phase |, were annexed to the Gty of Geat Falls. Phase |



has been prelimnarily platted, but has not been annexed, nor has
there been any final plat approval; and the bal ance, sone 30 acres,
remains in the county and has not been submtted for annexation
consideration by the city. This property was primarily devel oped
for consideration as sites for nodul ar housing. Currently, the
project is subject to foreclosure proceedings. M. Wrdal stated
that this sale points to a per acre price of $4,080 for the raw
| and, which is not subject to any floodplain restrictions.

Taxpayer’s Exhibit 6 is a copy of a sales agreenent
concerning a 27.631 acre parcel |ocated on Lots 8 through 10 and 13
t hrough 15, Beebe Tracts Addition to the City of Geat Falls. This
parcel sold for $139,500 on Decenber 9, 1996. The sale price of
this property, also not subject to floodplain restrictions, points
to a per acre value of $5, 048.

M. Hepp testified concerning property that he owns on
the Sun R ver approximately one and half mles west of Geat Falls.
In 1995, M. Hepp was approached by a group of individuals who were
contenpl ati ng the devel opnment of a golf course facility referred to
as the “Buffalo Junp Golf Course.” M. Hepp testified that the
parcel under consideration at that time was conprised of
approximately 360 acres bordering the Sun R ver on the north side
and Mclver Road on the south.

This parcel was, at the tinme of the contenplated

devel opnent, and currently is being used as irrigated crop |and for



small grains, corn and hay. Approximately 278 of the 360 acres was
sprinkle-irrigated fromthe Sun River.

M. Hepp testified that he was offered, and agreed to,
$2,000 per acre for the 360 acres from the individuals
contenplating the golf course. This offer included water/irrigation
rights fromthe Sun River. Utimately, this sale did not close
because, according to M. Hepp, the potential buyers canme to the
conclusion that the asking price was excessive and proceeded to
| ook for alternative properties.

M. Hepp offered his opinion that, while his property is
| ocated in the 100 year floodplain, sufficient ground outside the
fl oodplain exists upon which to place the wusual structures
associated with a golf course (clubhouse, cart storage, etc.) as
wel | as housing structures. He speculated that a parking | ot m ght
have had to have been built wthin the floodplain.

M. Hepp testified that he has developed a mnor
subdi vision of five lots in other land along the Sun R ver under
his ownership. O those five lots, he and his father are keeping
t wo. He has offered the remaining three Ilots, totaling
approxi mately 139 acres, for sale. Two of these lots, totaling
approxi mately 111.6 acres, were being negotiated for sale at $1,573
per acre at the tine of the hearing before this Board. The third
| ot consists of 27 acres and is being considered under an option by

the purchaser of the other two lots. The option price per acre is



$2,443 for this lot. Al three |ots contain enough ground outside
the floodplain to provide building sites, according to M. Hepp.

In response to questioning by this Board, M. Hepp
testified that the above-di scussed negoti ated prices were obtained
through “a lot of conferring with the realtors and also just
i ndependent research on ny owmn as a natter of keeping ears and eyes
open, talking to people who have sold property.”

M. Wrdal stated that he considers the Hepp negotiations
concerning the Buffalo Junp CGolf Course, while they did not conme to
fruition, to be the best indication of value to be found for raw
| and value in the flood plain that could accomodate a golf course
proj ect.

DOR' S CONTENTI ONS

DOR Exhibit B is a three page exhibit show ng the CALP
(conputer-assisted land pricing) tables that were used to val ue the
Wodl and Estates interior and exterior lots. The third page of this
exhi bit contains a summary of the sales used to value the subject
property. Using sales data from Nei ghborhoods 62D (Wodl and
Estates) and 621 (Wodl and Estates Interior), the DOR determ ned a
base rate of $9,400 per acre for Nei ghborhood 621 (which the DOR
characterized as “dry” or interior land) and $17,000 per acre for
Nei ghborhood 62D (which the DOR characterized as “wet” or
riverfront land). These two base rates were averaged to obtain a

val ue of $13,200 an acre since the subject property contains both



riverfront (wet) and interior (dry) lots. The $13,200 val ue was
reduced by approximately 47 percent in an attenpt to recogni ze the
size di fference between the subject 120 acres and the sizes of the
parcels (one to one and a half acre) whose sal es prices determ ned
t he subject val ue. Upon questioning by the Board, M. Denpsey
testified that he arrived at the 47 percent reduction through “ny
know edge that the nore you buy, the less you pay for it. . .it was
just what | chose. . . it’s been ny know edge when we worked at the
Departnent of Revenue that the nore that you buy the | ess you pay
for it and | used that and applied the value.”

The DOR al so relied upon sales of residential properties
on nearby Alder Drive. M. Fontana performed a regression anal ysis
on that sales data, extracted the inprovenent value, and arrived at
a value of $5,700 per lot. These |lots were 10,000 square feet in
Si ze.

DOR Exhibit Cis a copy of arealty transfer certificate
describing the transaction details of the July 26, 1995 exchange of
a vacant 18.5 acre commercial lot, located outside the G eat Falls
city limts, for $850,000. It was annexed into the city subsequent
to the sale. This parcel is not |located within a floodplain and
does not have water anenities. The DOR testinmony was that it
offered this exhibit because it involved a | arge vacant | and sal e,
outside the city limts, simlar to the evidence presented by the

t axpayer in support of its argunents.
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DOR Exhibit Dis a copy of a realty transfer certificate
describing the transaction details of a Decenber 29, 1995 exchange
of a parcel |ocated on Meadow ark Boul evard “just down the street”
fromthe subject property. This 100" by 100" (10,000 square foot)
vacant | and parcel sold for $202,900, but that sale consisted of an
old service station structure which necessitated renoval of
underground fuel tanks at a cost of $16,000. Therefore, the sales
price was reduced by $16,000 to arrive at $186, 900. The DOR
testinony was that this property would be subject to the sane fl ood
plain conditions as the subject property. M. Denpsey stated that
this sale denonstrated that commercial property along 10'" Avenue
Sout h and Fox Farm Road does not carry a market val ue of $4, 000 per
acre (the value requested by the taxpayer).

A post-hearing subm ssion was received by the DOR on
Cctober 14, 1999. This docunent is a copy of a realty transfer
certificate concerning the transaction details of the July 1, 1996
exchange of an 83. 0561 acre parcel for $3,250,000. This sale was
of two vacant commercial lots |ocated outside the city limts of
Geat Falls. The property was annexed into the city subsequent to
the sale. The cover letter for this subm ssion, signed by R chard
Denpsey, offers the opinion that this sale and the sal e descri bed
in DOR Exhibit B “best denonstrates the value of commercial land in
the Geat Falls area.” Again, M. Denpsey stated that this evidence

was of fered because it involved a |large vacant | and sal e, outside
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the city limts, which was annexed into the city limts after the
sal e.

M. Denpsey referred to a map of the Country Cub
addition to Geat Falls depicting sales of hones in the area of the
Meadow ark Country Club in an effort to denonstrate that sal es do
occur in the floodplain despite floodplain restrictions. M .
Fontana referenced the sale of a vacant lot on the end of the golf
course at $50, 000.

BOARD DI SCUSSI ON

The Board finds nmerit in the taxpayer’s contention that
the DOR' s use of sales of residential properties ranging in size
from1l.120 to 2.865 acres to value a 120 acre commercial property
is inappropriate. Further, the record contains no substantial and
credible sales evidence to support the 47 percent reduction
afforded by the DOR in attenpt to recognize the size difference
bet ween the “conparabl e” properties and the subject. M. Fontana,
in response to a question by this Board, acknow edged that the DOR
woul d expect supporting docunentation concerning such a percentage
reduction should a simlar claimbe nade by a taxpayer. And M.
Denpsey, in his closing statenent, admtted “l submt that naybe
| didn’t do the best, or our office didn’t do the best, in arriving
at a value for the subject property...

In the absence of supporting docunentation in the form of

concrete sales data, however, this Board wonders whet her the 47
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percent reduction my have been too generous, or perhaps not
enough.

Wth the vast difference in parcel size and the
questionable nature of the percentage reduction afforded in an
attenpt to recognize those size differences, the resulting DOR
val ue of $7,500 per acre conmes under scrutiny. The follow ng table

illustrates the sales presented to the Board:

Sale # Property Sale Price Si ze (acres) Price Per Acre
1 Hepp/ Buf fal o Junp $720, 000 360 $2, 000
2 Hepp/ subdi vi si on $175, 500 111.6 $1, 573
3 Hepp/ opti on $66, 000 27 $2, 443
4 Crescent Hgts. $240, 000 58. 85 $4,078
5 Beebe Tracts $139, 500 27.631 $5, 049
6 Wal Mar t $850, 000 18.5 $45, 946
7 Maceri ch $3, 250, 000 83. 0561 $39, 130

In the Board' s view, the subject property is superior to
the Hepp properties, primarily in ternms of |ocation. The subject
property enjoys 10'" Avenue South access and Mssouri River
i nfluence. The Hepp properties are nore rural in nature and the
Sun River lacks the aesthetic influence of the Mssouri. The
subj ect property is also superior to the Crescent Heights and the
Beebe Tracts properties, again, in terns of access and river
i nfluence. These opinions would point to a market value in excess
of the highest sales price above (approximtely $5,000 per acre
for the Beebe Tracts property).

The Board does not consider the Wil Mirt sale to be

conparable to the subject in terns of size, usage, or |ocation.
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While conparable to the subject in certain respects; 1i.e.,
annexation into the city limts subsequent to the sale and size of
the parcel, the Macerich property sale points to a value
substantially above the apprai sed val ue of the subject.

The Board is faced with the dilemma of unconvincing
conparable sales data from both parties. It mght have been
hel pful had the taxpayer seen fit to present the fee appraisa
performed when the country club was undergoing a renodel. The
hearing before this Board contained sone discussion of this
appraisal. M. Wrdal stated that he felt the fee appraisal was
irrelevant due to the fact that the inprovenent value was not in
contenti on. ARM 42.20.455 provides for consideration of
i ndependent appraisals as an indication of market value: “(1) Wen
considering any objection to the appraisal of property, the
departnment may consi der independent appraisals of the property as
evi dence of the market value of the property. . .7

It mght al so have been hel pful had the Board been presented
with the appraisal information regarding simlarly situated golf
courses in Mssoula, Billings, Bozeman, etc., as an analysis of
equity in property appraisal statew de.

The burden of proof in this appeal lies wth the taxpayer.
The Board finds no substantial and credible evidence in the record
to support the claim that the ad valorem narket value of the

subj ect property is $4,000 per acre. The Board also finds the DOR
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appraisal lacking in ternms of true conparability and |ack of
supporting docunmentation for its percentage reduction of 47 percent
to account for conparability differences. On the horns of a
dilemma, the Board will uphold the DOR appraised val ue of $7,500
per acre due to |lack of concrete evidence to the contrary presented
by the taxpayer.
The appeal of the taxpayer is denied and the decision of the
Cascade County Tax Appeal Board is affirned.
CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over this
matter. 815-2-301 MCA

2. §15-8-111, MCA. Assessnent - market val ue standard
- exceptions. (1) Al taxable property nust be assessed at 100% of
its market val ue except as ot herw se provided.

3. 15-2-301, MCA, Appeal of county tax appeal board
decisions. (4) In connection with any appeal under this section,
the state board is not bound by common | aw and statutory rul es of
evi dence or rules of discovery and may affirm reverse, or nodify
any deci si on.

11
11
11
11
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ORDER

| T 1S THEREFORE CRDERED by the State Tax Appeal Board of the
State of Montana that the subject property shall be entered on the
tax rolls of Cascade County by the Assessor of that county at the
1997 tax year val ue of $900, 000, as determ ned by the Departnent of
Revenue and affirmed by the Cascade County Tax Appeal Board.
Dated this 16th of Decenber, 1999.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

GREGORY A. THORNQUI ST, Chai r man

( SEAL) JAN BROWN, Menber

JEREANN NELSON, Menber

NOTI1 CE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may be
obtained by filing a petition in district court wthin 60 days
follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersi gned hereby certifies that on this 16th day of
Decenber, 1999, the foregoing Order of the Board was served on the
parties hereto by depositing a copy thereof in the US Miils,
post age prepaid, addressed to the parties as foll ows:

MlIton O Wrdal

CHURCH, HARRI'S, JOHNSON & WLLI AMS, P.C.
P. O Box 1605

Geat Falls, Mntana 59403

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

Appraisal Ofice

Cascade County

300 Central Avenue

Suite 520

Geat Falls, Mntana 59401

N ck Lazanas

Cascade County Tax Appeal Board
Cour t house Annex

Great Falls, Mntana 59401

DONNA EUBANK
Par al egal
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